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The number and type of
crimes falling within the
scope of 231/01 regulation
is increasing. Tax crimes,
including, among others,
the issue of invoices or
other documents for non-
existing operations, have
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Overview

The increasing importance

of tax governance

A virtuous tax governance
represents an increasingly

important element in a wider

business strategy. Domestic
and international legislators
are considerably extending

transparency requirements for
companies (such as OECD BEPS
action plan, country-by-country

reporting, etc.).

Therefore, tax functions are
called to respond efficiently
and effectively to tax risks
strengthening their control
systems...
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Focus on...

News on Legislative
Decree 231/01 - the
introduction of tax
crimes

Among the most significant
news introduced by
Legislative Decree n.
124/2019 (so-called Tax
Decree), converted with
amendments into Law n.
157/2019, is the introduction
of the main tax crimes

in the list of “predicate
offences” leading to
company liability.
Speaking about the
legislative framework, it

is worth recalling also

EU Directive 2017/1371
concerning the fight
against fraud to the
Union’s financial interests
by means of criminal law
(so-called PIF Directive),
approved on 5 July 2017,
which, among other
innovations, will soon
include serious VAT frauds...
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Overview

The increasing importance of tax
governance

A virtuous tax governance represents an
increasingly important element in a wider
business strategy. Domestic and international
legislators are considerably extending
transparency requirements for companies
(such as OECD BEPS action plan, country-by-
country reporting, etc.).

Therefore, tax functions are called to respond
efficiently and effectively to tax risks,
strengthening their control systems.

In Italy, article 39 of Law Decree no. 124
dated 26 October 2019, concerning “urgent
measures for tax needs” establishes a
substantial tightening of penal sanctions for
tax crimes.

Some of the tax crimes listed in Decree no.
124 fall within the scope of crimes under
Legislative Decree no. 231/2001 - “Regulation
of the administration liability of legal persons,
companies and associations without a legall
personality”.

As a consequence, besides the direct criminal
liability of the person who commits the crime,
the Decree provides an administration liability
of the legal person obtaining an interest or
advantage from such crime.
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The crimes listed in abovementioned
Legislative Decree 231/2001, consistently
with Law no. 167/2019, now also include tax
crimes and soon, in line with EU directive no.
2017/1371, VAT frauds will be also included.
The impact of these new law regulations will
be considerable - not only for ltalian legal
persons, but also for foreign entities carrying
out business in ltaly - considering that,

from now on, they will need to implement an
organizational structure which identifies and
analyses all tax risks related to their activities,
in order to ensure a proper management
system.

The above is meant regardless of the fact
that the foreign company has a permanent
establishment in ltaly or not.

Therefore, we warmly suggest companies

to update their compliance system,
implementing a 231 organizational model or
- if already implemented - updating it basing
on the above new provisions.

Our firm has a team of tax advisors and
lawyers specifically dedicated to these
services.

Contact us for any information and
clarifications needed on this issue.
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The expert’s opinion

Renato Sesana

Partner di Grant Thornton Fas

The number and type of crimes falling within
the scope of 231/01 regulation is increasing.
Tax crimes, including, among others, the issue
of invoices or other documents for non-existing
operations, have recently been included among
those crimes generating administrative liability.
This implies,
more than ever
before, the
need to update
the 231 Model
to cover tax
crimes, but also
to implement a
proper business
system for the
management
and control

of tax risks, in order to efficiently prevent the
risk of committing tax crimes.

This requires the assistance by a team of
professionals with multidisciplinary skills,
including legal (civil law and criminal law), tax,
administrative, organizational and IT skills.
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Focus on...

News on Legislative Decree 231/01 -
the introduction of tax crimes

Among the most significant news introduced by
Legislative Decree n. 124/2019 (so-called Tax
Decree), converted with amendments into Law
n. 157/2019, is the introduction of the main tax
crimes in the list of “predicate offences” leading
to company liability.

Speaking about the legislative framework, it

is worth recalling also EU Directive 2017/1371
concerning the fight against fraud to the
Union’s financial interests by means of criminall
law (so-called PIF Directive], approved on 5 July
2017, which, among other innovations, will soon
include serious VAT frauds among predicate
offences leading to legal entities liability, where
the serious nature of a criminal offence is
defined by the PIF Directive itself basing on: (i)
the cross-border nature of the criminal offence
(“connected with the territory of two or more
Member States”) and (i) the high amount of the
damage (“a total damage of at least Euro 10
million”).

Having to include criminal tax crimes among
the predicate offences, in order to enact

the PIF Directive, ltaly issued a European
Delegation Law (Law n. 117 dated 4 October
2019) entrusting the Government with the
transposition of the abovementioned EU
Directive 2017/1371.

Specifically, the Government was entrusted
with the task of “integrating the provisions
of Legislative Decree 2001 n. 231, regulating
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the administrative liability of legal persons,
companies and associations, including
those not having legal personality, expressly
providing for the administrative liability for
criminal offences of legal persons, also for
crimes against the Union’s financial interests
not yet included among the provisions of
the abovementioned decree”. In addition to
administrative sanctions, the Government was
called upon to implement also disqualifying
penalties provided for under art. 9 of the

PIF Directive, which include the exclusion
from entitlement to public benefits or aid,
the temporary or permanent disqualification
from the practice of commercial activities,
the placing under judicial supervision, the
temporary closure of establishments which
have been used for committing the criminal
offence.

The introduction of tax crimes - or, more
specifically, the failure to include them - among
predicate offences covered by Legislative
Decree 231/2001 in the past, was doubtlessly
one of the most controversial and discussed
issues concerning the administrative liability

of legal entities. On this topic, two opposite
currents of thought emerged:

* the first one, contrary to the inclusion above,
maintained that: (i) the inclusion would lead
to a significantly higher burden of sanctions
for the legal entity, since the application
of the provisions of Legislative Decree
231/2001 would imply the imposition of an
additional type of sanctions, against the
same offences, further to the one already
provided under Legislative Decree 472/1997;
(i) in any case, part of the provisions of
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Legislative Decree 231/2001 should be
considered as inapplicable to taxation,

since the delegation of functions - which
represents the core of the administrative
liability of legal entities - would be excluded
by the fact that tax obligations are personal;

+ the second one, favourable to the inclusion,
underlined that in the ltalian legal system
there is no reason impeding the introduction
of sanctioning schemes proving criminal
liability, administrative liability and
administrative liability depending on the
offence, with the relevant penalties. From
another point of view, again according to
this second current of thought, not even the
personal nature of the tax obligation would
represent an impediment to the introduction
of tax crimes among predicate offences
under Legislative Decree 231/2001: actually
the regulatory framework of Legislative
Decree 231/2001 does not provide for a
system of delegations, but only a system
aimed at avoiding the commission of
predicate offences.

GET CONNECTED !
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The extension of the administrative liability

of legal entities for those tax offences better
specified below ended the dispute above. The
explanatory memorandum to art. 39 of Law
Decree 124/2019, converted with amendments
into Law n. 157/2019 actually explains that:
“with the introduction of the administrative
liability of legal entities for significant tax
offences committed in the interest or for the
benefit of the latter, a legal void has been filled
relating to the protection of the interests of the
Revenue Office which - though justified by wide
parts of the regulation with the need to avoid
double sanctions - can no longer be justified
both in the light of the recent EU regulations
and due to the distortions and uncertainties
that this regulatory gap contributed to
generate”.

In particular, art. 39, para. 2 of the Tax Decree,
converted with amendments into Law n.
157/2019, introduces art. 26-quinquiesdecies
into Legislative Decree 231/2001, thus
broadening the list of predicate offences for
the administrative liability of legal entities. The
original version of the Tax Decree provided

() Instagram,
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by the Chamber of Deputies - and finally
confirmed by the conversion Law - by providing
the following administrative sanctions for legall
entities:

for the introduction into Legislative Decree
231/2001 only of the offence of fraudulent
declaration through the use of invoices or other
receipts for nonexistent operations, but this list
was further integrated during the examination

Offences - Legislative Decree 74/2000 Administrative sanctions

Art. 2, para. 1- Fraudulent declarations through the use of invoices or other documents

for non-existent operations resulting in a fictitious loss > € 100,000 Up to 500 “quotas”™

Art. 2, para 2-bis - Fraudulent declarations through the use of invoices or other

documents for non-existent operations resulting in a fictitious loss < € 100,000 Up to 400 “quotas

Art. 3 - Fraudulent declaration through other means Up to 500 “quotas”

Art. 8, para. 1- Issuance of invoices or other documents for non-existent operations for

amounts > € 100,000 Up to 500 “quotas”

Art. 8, para. 1- Issuance of invoices or other documents for non-existent operations for

amounts < € 100,000 Up to 400 “quotas”

Art. 10 - Concealment or destruction of accounting documents Up to 400 “quotas”

3

Art. 11 - Fraudulent tax evasion Up to 400 “quotas”

Penalties increased by one third are provided
in case the entity has gained a relevant profit
following the tax crime.

Occurring the conditions under art. 13 of
Legislative Decree no. 231/2001,i.e.: (i) if the
entity obtained a relevant profit from the crime
and the crime was committed by persons with
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management roles or by persons subject to
other persons’ management if, in this case, the
crime was determined or favoured by serious
organisational lacks, or (i) in case of reiterated
crimes -, the following additional interdictory
sanctions apply:
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+  prohibition to negotiate with public
administrations, except for requesting a
public service;

+ exclusion of the application of facilities,
loans, contributions or allowances
and revocation of any facilities, loans,
contributions or allowances already
obtained;

+ prohibition to advertise goods and services.
It is pointed out that EU directive 2017/1371
on the fight against fraud to the Union’s
financial interests by means of criminal law
- implemented in the Italian law under art.
3 of the recent implementing act “Legge
di delegazione europea 2018” - requires
Member states to provide liability for legal
persons which obtained a profit from the
commission of crimes that prejudice EU
financial interests, should such crimes be
committed by people with a management
role, or following omitted controls by
company executives.

As regards the effective period of the new
regulation, art. 39, para. 3 of the Tax Decree,
turned with amendments into Law no. 157/2019,
identifies a different effective period compared
to that indicated in the Law Decree under

art. 60, basing on which the decree came

into force the day after the publication in the
official gazette: the provisions, in fact, apply
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only starting from the publication in the official

gazette of the Law Decree conversion law on
24.12.2019.

Lastly, it must be highlighted that the above-
described regulatory evolution requires
companies, now more than ever, to analyse

all their tax risks related to their activities, and
implement organisation and control models
aimed at preventing tax crimes. In practice,
companies must prove to have rules and
procedures to manage tax returns and tax
payments, procedures for the preparation

and constant review of budgets, reporting
procedures, control of irregularity indicators. In
fact, the legal person is not liable for the crime
only if it can prove that, before the crime was
committed, it adopted proper organisation
measures aimed at preventing the perpetration
of crimes by its executive bodies (if the crime

is committed by people with management
roles), as well a proper monitoring and
organization system in order to control the
person responsible for the crime (in case the
crime was committed by a person subject to the
management of others).
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Meeting Wednesday February 12
h17.30

Legislative Decree 231/01: the Milan, via Melchiorre Gioia 8

importance of risk management 3" floor

Programme

17.30

Welcome and opening remarks
Alessandro Dragonetti - Managing Partner & Head of Tax Bernoni Grant Thornton

17.40

Ratio and the application sphere of the Legislative Decree 231/01. The extension to the tax offences
Gian Piero Chieppa - Criminal lawyer

18.00

The current situation and the progress prospect
Paolo Besio - Partner Bernoni Grant Thornton

18.20

Our approach to the 231 model
Renato Sesana - Partner Grant Thornton Fas

18.40
Round Table
Observations and Q&A

19.00

Closing and greetings
Michele Milano - Vice-president

Ria Grant Thornton

19.10
Aperitif and networking

° GrantThornton TopHic february 2020



ITALIAN BUSINESS GROUP

Grant Thornton ltaly
arrives in the USA

TopHic has been edited by the professionals of the Italian member firms of Grant Thornton International Ltd.
For any request for further details about the information provided herein or more generally about any related subject, please
contact redazione@it.gt.com. A Grant Thornton professional will be glad to deepen what discussed in the newsletter.

o GrantThornton

www.bgt-grantthornton.it
www.ria-grantthornton.it

©2020 Bernoni & Partners (Bernoni Grant Thornton) and Ria Grant Thornton SpA. All rights reserved.

Grant Thornton’ refers to the brand under which the Grant Thornton member firms provide assurance, tax and
advisory services to their clients and/or refers to one or more member firms, as the context requires. ‘GTIL refers to
Grant Thornton International Ltd (GTIL).

Bernoni & Partners (Bernoni Grant Thornton) and Ria Grant Thornton SpA are both member firms of Grant Thornton
International Ltd (GTIL). GTIL and each member firm of GTIL is a separate legal entity. GTIL is a non-practicing,
international umbrella entity organised as a private company limited by guarantee incorporated in England and
Wales. GTIL does not deliver services in its own name or at all. Services are delivered by the member firms.

GTIL and its member firms are not agents of, and do not obligate, one another and are not liable for one another’s
acts or omissions. The name ‘Grant Thornton’, the Grant Thornton logo, including the Mobius symbol/device, and
‘Instinct for Growth’ are trademarks of GTIL. All copyright is owned by GTIL, including the copyright in the Grant
Thornton logo; all rights are reserved.



